
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



Harvard Law Review. 



Published monthly, during the Academic Year, by Harvard Law Students. 
SUBSCRIPTION PRICE, $2.50 PER ANNUM 35 CENTS PER NUMBER. 



Editorial Board. 



B. H. Innf.ss Brown, President. 
Charles H. Ayres, Jr., 
J. McClusky Blayney, Jr., 

COURTENAY CROCKER, 

Harold S. Davis, 
Charles F. Dutch, 
Harvey J. Elam, 
George H. Fernald, Jr., 
Paul B. Fischer, 
Edward E. Franchot, 
Amor Hollingsworth, 
H. Claude Horack, 
Edward H. Letchworth, 



Henry A. Yeomans. 



Waddill Catchings, Treasurer. 
Harrison F. Lyman, 
Robert W. Maynard, 
Gilbert H. Montague, 
Edmund M. Morgan, Jr., 
Russell Mott, 
Clarence H. Olson, 
Joseph O. Procter, 3d, 
Roy V. Reppy, 
Harry LeB. Sampson, 
James G. Swan, 
Frederick VV. Tillinghast, 
Ralph O. Wells, 



Insanity as a Defense to a Tort Action. — As a general rule, 
insane persons are liable for their torts. 1 Public policy is thought to over- 
come the technical difficulty that since such people are often incapable of 
volition, the things which they do are not strictly their own acts. Since it 
is a question which of two innocent estates shall suffer, putting the loss on 
the property of the insane defendant is thought to secure greater vigilance 
by his guardians, and to be desirable as protecting the public. 2 It has 
been suggested that this rule is too strict, and that wherever the state of a 
man's mind is important, as in negligence or malicious prosecution, insanity 
should be a defense. 8 The same considerations of public policy, however, 
apply here, and it is hard to see why, if the law holds a man in spite of 
his inability to do otherwise, it should not also hold him in spite of his 
inability to exercise due care or to harbor malice. In this connection the 
attitude of the courts toward slander and libel is interesting. In America 
it is considered fairly well settled, on the strength of three or four decisions 
and several dicta, that insanity is a complete defense in such an action. 4 
In England the only authority seems to be a dictum that it is no defense. 6 
The reasons given for the American attitude are two, that malice, of which 



1 See Weaver v. Ward, Hob. 134. 

2 Mclntyre v. Sholty, 121 111. 660. 

8 Holmes, Common Law, 109; see 10 Harv. L. Rev. 182. 

4 Bryant v. Jackson, 6 Humph. (Tenn ) 199; Horner v. Marshall's Administratrix, 
S Munf. ( Va.) 466 ; Gates v. Meredith, 7 Ind. 440. See Avery v. Wilson, 20 Fed. Rep. 
856 

6 See Mordaunt v. Mordaunt, 39 L. J. Prob. & Matri. 57, 59. 
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an insane mind is incapable, is a necessary ingredient of these actions, and 
that presumptively publications from such a source do not injure. On these 
grounds the Court of Appeals of Kentucky has recently added another 
decision to the American group. Irvine v. Gibson, 77 S. W. Rep. 1106. 

It is submitted, however, that neither the English dictum nor the American 
doctrine is satisfactory. The liability should not be absolute, nor the defense 
complete. It is true, malice is usually regarded as essential to libel or 
slander, but that has come to mean merely " legal malice," which is inferred 
from the voluntary act. 6 So here again the only reason an insane person 
should escape is the absence of volition, and it has been seen that that is 
no defense under the general rule. Even if actual malice were required, 
however, it is hard to comprehend, as has been said, why public policy may 
not as well dispense with this as with the necessity of volition. Of course 
the absence of intent and of malice is always important to prevent punitive 
damages. 

The second reason given for the American attitude is more important. 
Undoubtedly there is a presumption that the vaporings of a diseased brain 
do not injure, yet this is not always true. The public may be ignorant of 
the insanity, or it may be such that the words still have some weight.' The 
presumption that such utterances are not damaging should be a rebuttable 
presumption, not an absolute one. In ordinary slander, this would leave 
only the usual burden on the plaintiff, but where an action is maintainable 
without proof of damage, as in assault, libel, and slanderous words action- 
able per se, it would do away with that exemption, and make it necessary 
for the plaintiff to show some actual damage before he could succeed. Only 
when no actual damage can be shown, should the defense be complete. 



Contracts in Restraint of Trade within the Sherman Anti-Trust 
Law. — Probably no current legal question is of such importance to the 
business world as the meaning of the first section of the Sherman Anti-Trust 
Law which forbids " every contract, combination ... or conspiracy, in 
restraint of trade " among the states. It seems a hopeless effort to attempt 
to spell out of the mass of federal decisions any serviceable and yet entirely 
uniform interpretation. At the beginning two positions at least were open 
to the courts. They might, first, have taken the conservative view that the 
statute forbids only those unreasonable contracts in restraint of trade which 
are invalid at the common law. 1 There is good reason to believe that this 
interpretation of the statute is what the framers had in mind. 2 Viewed in 
this light, the act merely adds a new federal remedy against the making of 
contracts in restraint of interstate trade, making penal what before was 
simply invalid. The opinion has been advanced that all, or nearly all, the 
cases can be sustained, as decisions on the facts, by this interpretation. 
But in at least one leading case, dealing with interstate carriers, the Supreme 
Court held bad a seemingly reasonable traffic agreement, the ground of 
invalidity being, apparently, that it did away with competition." At common 

6 Bromage v. Prosser, 4 B. & C. 247, 253. 

' See Dickinson v. Barber, 9 Mass. 225; Yeates v. Reed, 4 Blackf. (Ind.) 463. 

1 See Rousillon v. Rousillon, 14 Ch. D. 351. 

2 Cong. Rec. xxi, pt. 4, pp. 3146, 3148. 

8 U. S. v. Trans-Missouri Freight Association, 166 U. S. 290. 



